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INTRODUCTION 

 

The general rule in Islamic law of evidence is that evidence or testimony is obligatory on 

the person to whom a request to give is made. To a certain extent, withholding from 

giving evidence is considered as a major sin as can be seen in some verses of Al-Quran 

such as “The witnesses should not refuse when they are called on (for evidence)”.
2
 In 

another verse, Allah says “Conceal not evidence, for whoever conceals it, his heart is 

tainted with sin. And Allah knoweth all that ye do”.
3
 In practice, when the a court orders a 

person to give evidence, he should not refuse to it as any refusal without good 

justification will render him to be cited for contempt of court. The importance of giving 

evidence in court is to secure the life, property and the interest of man as demanded by 

Islam. Questions can be raised as to what will happen if a witness gives false evidence? Is 

there any remedy provided by  Islamic law for such act? With regard to the Syariah 

Court, is there remedy provided in any statute pertaining to the act of giving evidence? 

Having encountered with such questions, the writer will try to discuss the above issues by 

looking at the position of giving false evidence in Islamic perspective as well as in the 

applicable statutes in Syariah Court and Malaysian laws.  

 

 

                                                 
1
 The author is the Syariah Officer of Jabatan Kehakiman Syariah Negeri Sabah since 1996. This article 

was presented in (Class) UIAM on 15 November 2006 for subject of Islamic law of Evidence under the 

supervision of Associate Prof Dr. Zulfakar Hj. Ramlee as part of the requirement for completion of Master 

Of Comparative Law  (MCL) at the International Islamic University Malaysia.  
2
 Surah al-Baqarah 2:282. 

3
 Surah al-Baqarah 2:283. 
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THE POSITION OF GIVING FALSE EVIDENCE IN ISLAMIC 

PERSPECTIVE 

 

Giving false evidence is a grave sin if given intentionally by the witness. Among the 

verses in al-Quran which indicate its prohibition are as follows: 

 

 “Such (is the Pilgrimage): whoever honours the sacred rites of God, for it is 

good in the sight of his Lord. Lawful to you (for food in Pilgrimage) are cattle, 

except those mentioned to you (as exception): but shun the abomination of idol 

and shun the word that is false”.
4
  

 

“Those who witness no falsehood, and, if they pass the futility, they pass by it 

with honourable (avoidance)”.
5
 

 

The injunction of these verses clarifies the prohibition of false evidence. In the first verse, 

Allah says that giving false evidence is equal to shirk, associating others with Allah. And 

the second verse Allah shows how a true Muslim reacts toward foolishness i.e. by not 

telling lies and by behaving with dignity. The Prophet s.a.w even warns the believers 

against giving false evidence and considers it as one of the major sins. The Prophet s.a.w 

also has said that a witness who gives false evidence is liable to be punished. It is 

reported by Abi Bakr r.a that the Prophet s.a.w said: 

 

“Should I inform you out the greatest of the great sins? They said “yes O Allah 

Appostle”. He said “to join others in worship with Allah and to be undutiful to 

one’s parents”. The Prophet the set up after he had reclining  (on a pillow) and 

                                                 
4
 Surah al-Hajj:30 (see English translation of the Holy Quran by Abdullah Yusuf Ali, Saba Islamic Media, 

2004). 
5
 Surah al-Furqan:72 (see English translation of the Holy Quran by Abdullah Yusuf Ali, Saba Islamic 

Media, 2004). 
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said “And warn you against a false witness” and he kept on saying that warning 

till we thought he would not stop”.
6
 

 

In another tradition, Anas narrated that the Prophet s.a.w was asked about the great sins. 

The Prophet then said that among the great sins are to join others in worship with Allah, 

to be undutiful to one’s parents, to kill a person (which Allah has forbidden to kill i.e. to 

commit the crime of murder, and to give a false evidence.
7
 It is therefore clear that the 

above traditions indicate that a persin who give false evidence is considered as having 

committed one of the major sins and is liable to be punished.  

 

 

PUNISHMENT OF GIVING FALSE EVIDENCE 

 

Jurist such as Umar al-Khattab, Shurayh, al-Awzai, Ibn Abi Layla, Maliki, Shafie and 

Hanbali school are of the opinion that a person who has been proven to have deliberately 

given false evidence should be punished with ta’zir deterrence punishment.
8
 In this 

respect, Imam Abu Yusuf and Imam Muhammad have express the opinion that a person 

who gives testimony in the court should be publicly exposed and sentenced to 

imprisonment. This was the actual practice of Hazrat Umar. According to Makhul, such a 

person shoul be whipped, his head shaved and face blackened and he should be sentenced 

to long imprisonment. Abdullah ibn Amr has reported from his father that a person’s 

false testimony was established in Hazrat Umar’s court whereupon the caliph kept him 

exposed to public for a day, saying that he was so and so an a false witness so that people 

might recognize him, and the he imprisoned him. Thus a witness who give evidence must 

be punished with ta’zir.
9
 

 

                                                 
6
 See Abdul Muin Abdul Rahman, Witnesses in Islam Law of Evidence, Pelanduk Publications (M) sdn 

bhd, 1999, p.95. Please also refer Dr. Abdul Karim Zaidan, Sistem Kehakiman Islam, Jilid 2, (Malay 

translation by Mohd. Salleh Hj. Ahmad), Pustaka Haji Abdul Majid, Kuala Lumpur, p.111. 
7
 Ibid. p.95. 

8
 Ibid. See also Prof. Dr. Anwarullah, Principles of Evidence in Islam, A.S Nooreen, Kuala Lumpur, 1999, 

p.76. 
9
 On the above eloberation on punishment of giving false evidence, see Prof. Dr. Anwarullah, op.cit, p.76. 
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Allamah Ali al-Marginani Hanafi writes about the punishment of people giving false 

evidence by saying that Imam Abu Hanifah is of the opinion that a false witness must be 

stigmatized, but not chastised with blows. The two disciplines are of the opinion that he 

must be scourged and confined; and this is the opinion of Imam Syafie. The arguments of 

the two disciples upon this point are two folds: Firstly, it is related from Umar, that he 

caused a false witness to be scourged forty stripes, and to have his face blackened with 

the soot of a pot. Secondly, false testimony is a great crime of which the evil results to 

other, and as no stated punishment has been ordained for in the law, it must be therefore 

be punished with ta’zir or discretionary correction.
10

 

 

The arguments of Imam Abu Hanifah are also two folds: First, Shuraih stigmatized a 

false witness, but did not scourge him. Secondly, prevention of the crime in future may 

be effected by stigmatizing and it ought therefore to be adopted as sufficient for beating 

or scourge enjoined in such cases.
11

 The mode of stigmatizing a false witness as 

prescribed by Syariah is if the witness be a sojourner, in any public street or market place. 

Or, if otherwise, let him be sent to his own tribe or kindred after evening prayer (as they 

are generally assembled in greater numbers at that time than any other) and let the 

stigmatizer inform the people that “Qazi Shuraih salutes them and inform them that he 

has detected this person in giving false testimony; that they must therefore beware of him 

themselves, and likewise desires others to beware of him”.
12

 

 

Shams al-Aimmah has said that a false witness ought also to be stigmatized according to 

the two disciples and, that the degree of correction and imprisonment ought (according to 

them) to be left to the discretion of the judge. It is related in Jami’a al-Shagir that if the 

two witnesses confess that they have given false testimony, they will not be scourged. 

The two disciples maintain that they are to be scourged at the discretion of judge. It is 

further provided under Islamic Law that any court before which it is proved that a person 

                                                 
10

 Ibid. pp.76-77. 
11

 Ibid. 77. 
12

 Ibid. See also Dr. Abdul Karim Zaidan, op.cit. p.112. 
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gave false evidence must be competent to punish such person for that and to declare that 

his testimony shall not be accepted in future.
13

 

 

 

POSITION OF FALSE WITNESS PERTAINING TO RETRACTION 

OF TESTIMONY 

 

The responsibility of witness who has retracted his testimony depends on whether such 

false testimony was given intentionally or intentionally and whether it is a criminal case 

or a civil case. Such retraction of testimony must be made in a court in the presence of a 

judge since testimony is only admissible when it is given before a judge. Besides, 

retraction of false testimony resembles repentance of a crime, and repentance of crime if 

committed privately must be peformed openly. Therefore, retraction of testimony is not 

valid unless made in the presence of the judge.
14

 With regard to the retraction of 

testimony, the Imam Syafie, Shibrimah, Abi Layla, Awzai an Hanbali jurists are of the 

opinion that witnesses who retracted their testimony after intentionally giving false 

testimony against the executed person are punishable either by qisas or by payment of the 

price of blood money on the higher scale. They based their opinion on the judgement of 

Ali ibn Abi Talib whereby he said that he will cut off the hand of any witness who has 

intentionally given false testimony in the case of theft. The Hanafi school however were 

of the opinion that such witnesses are not punishable because they did not cause the 

injury directly. They added that the case is like someone who dig a well which someone 

else  accidentally drops into.
15

 

 

A witness who retracted his testimony because he unintentionally give false testimony is 

not punishable by qisas but is liable to pay blood money.
16

 If the witnesses in the case of 

zina, apostacy and hirabah liable to hadd retract their evidence after the execution of the 

                                                 
13

 Ibid.  
14

 Prof. Dr. Anwarullah, op.cit, p.72. See also Abdul Muin Abdul Rahman, op.cit., pp.89-90. 
15

 Dr. Abdul Karim Zaidan, op.cit. p.109-110. see also Siti Zalikhah Md. Nor, Al-Syariah, Undang-Undang 

Keterangan Islam, Jilid 3, DBP, Selangor, 2006, pp.40-41. 
16

 Ibid. p.110. 
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punishment and declare that they had intentionally given false evidence, they shall be 

liable to punishment as was given to the executed person and, if they say that they had 

made mistake, they will be liable to diyat, compensation or ta’zir as the case may be.
17

 In 

respect of civil cases, the later Shafie jurists are of the opinion that witnesses are not 

liable to pay for the damage if the testimony was given unintentionally. But if they did it 

intentionally they are liable to pay for the damage because they are considered to have 

given false testimony on purpose.
18

 

 

 

REPENTENCE FOR GIVING FALSE EVIDENCE 

 

The issue is whether or not the testimony of someone who had committed perjury or false 

evidence in the past should be accepted in the future after he had repented and whether or 

not he could still be an ‘adil witness? In this regard, the Hanbalis as well as Imam Abu 

Hanifah, al-Syafie and Abu Thur are of the opinion that after a reasonable length of time 

and after the witness proves that he is an honest and adil person as evidenced from his 

conduct of repentance, his testimony can then be accepted. Imam Malik however 

disagrees as according to him, even after repentance there is no guarantee that the witness 

will not commit perjury again in the future. As such, his testimony is forever rejected 

thereafter.
19

 

 

 

REMEDY FOR FALSE EVIDENCE IN SYARIAH COURT 

 

As far as giving false evidence is concerned, a question can arise as to whether or not the 

present statutes applicable in Syariah Court provide remedy for such an act? In respect of 

                                                 
17

 Prof. Dr. Anwarullah, op.cit, p.72. 
18

 Abdul Muin Abdul Rahman, op.cit., p.93. See also Mahmud Saedon A. Othman, An Introduction to 

Islamic Law of Evidence, (Translated by Raden Ahmad Shauki R. Hisham), The Open Press, Kuala 

Lumpur, 2003, p. 
19

 Mahmud Saedon A. Othman, op.cit., p.71. See Abdul Muin Abdul Rahman, op.cit., pp.96-97. 
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this matter, the writer is of the opinion there are three alternatives of remedy that can be 

taken against a witness who give false evidence in court as follows: 

 

 

a. Through civil contempt of court proceeding.  

 

A witness either in civil case or criminal case can be cited for contempt of court if he 

gives false evidence before a court. Section 229(1) of the Syariah Court Civil Procedure 

(Sabah) 2004 provides that the court has the jurisdiction to commence proceedings 

against any person for contempt of court. Normally, a commission of contempt of court 

in respect of giving false evidence by a witness is occurred in the face of court. As such, 

section 229(2) of the Enactment provides that if the contempt is committed in the face of 

court, the court does not have to serve notice to show cause but conversely, the court 

must ensure that the person alleged to be in contempt understand the nature of the offence 

alleged against him. With regard to this matter, the alleged person i.e. witness must be 

given fair trial by giving him the opportunity to defend in a proper proceeding. He even 

has the right to seek counsel for the purpose of his defence since he is now become an 

alleged party in that case. It does not necessarily for the court to proceed such proceeding 

at the same day of the of the commission of the alleged contempt, but, for the purpose of 

justice for all parties, the case can be postponed to a certain date to give time for the 

alleged person to file his defence and seek counsel service. It is pertinent to note here that 

if the alleged person is convicted, Syariah Court can make an order committal for a 

period not exceeding six months or may impose a fine not exceeding two thousand 

ringgit.
20

  

 

For further clarification on this matter, the writer humbly refer to the case of Ahmad bin 

Shapiai v. Hani binti Itam dan Dua Yang Lain.
21

 The Syariah Lower Court judge of Ipoh, 

Perak in this case had invoked section 219(5) of Syariah Mal Procedure Enactment 

(Perak) 1997 which is in pari materia with section 229 of the Syariah Court Civil 

                                                 
20

 See section 229(1) of Syariah Court Civil Procedure (Sabah) 2004.  
21

 See Jurnal Hukum, JLD. XVIII BHG. II, JH(1425), Disember 2004, p.213. 
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Procedure (Sabah) 2004. The decision of Syariah Lower Court in convicting the appellant 

for contempt of court for giving false evidence in his application for permission for 

poligamy by making an order of committal for five months was appealed in the Syariah 

High Court. Again, the Syariah High Court of Ipoh maintained the decision of the 

Syariah Lower Court.  The appellant then appealed the decision in Syariah Appeal Court 

of Ipoh.  

 

The counsel for the appellant submitted that the appellant was not given the opportunity 

to defence or to answer the allegation of contempt of court before the Syariah Lower 

Court Judge. The main issue in this appeal was whether or not the contempt of court 

proceeding was conducted properly according to the procedure by the Syariah Lower 

Court judge in convicting the appeallant for contempt of court. After scrutinizing all 

submission of the parties and all relevant documents including the notes of proceeding of 

the Syariah Lower Court judge,  the Syariah Appeal Court held that the appellant was not 

given the opportunity to defence or to answer such allegation of contempt against him. 

The Court of Appeal further emphasized that in contempt of court proceeding, an alleged 

party for contempt of court must be given the reasonable opportunity to defence himself. 

In this case, the appellant was only given the opportunity to mitigate his sentence after 

the judge convicted him for contempt. The Court of Appeal in this case allowed the 

appeal and nullify the decision of the Lower Court judge and order that the appellant be 

discharged.   

 

The above case is a good example for the Syariah Court deal with giving false evidence 

by a witness in Syariah Court. It is very unfortunate that the Syariah Lower Court judge 

had wrongly followed the proper procedure provided by the statute. With all due respect, 

the only mistake made by the judge was that he did not give the opportunity for the 

appellant to answer of to defence himself before convicting him for contempt of court. 

The Appeal Court in this case was silent on whether the appellant was supposed to be 

tried under criminal case by invoking any relevant provision for such an offence under 

Syariah Criminal Offences Enactment. Interestingly, the Court of Appeal in this case had 
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referred the decision of Federal Court in Zainur bin Zakaria v. Pendakwa Raya
22

 on the 

issue of contempt of court. Briefly, in this case, the Federal Court held that in a contempt 

of court proceeding, the alleged person must be given the reasonable opportunity to 

prepare his case. The Court found that the High Court judge had refused to adjourn the 

case so that the appellant has the opportunity to prepare for his defence. The trial judge 

also did not give the appellant the right to call his witness for his defence. Thus, the 

appellant was denied of his right to defence himself against the charge.  The court further 

stated that the way the judge conducted the trial by investigating the appellant and 

quickly convicted the appellant without allowing him to call his witnesses give an 

impression that the trial judge seems to act as a lawyer for the prosecution’s team. The 

court then allowed the appeal and nullified the conviction and the sentence.  

 

 

b. Through criminal prosecution in Syariah Court. 

 

Another alternative to remedy against the act of giving false evidence in Syariah Court is 

by prosecuting the witness in criminal proceeding. The writer is of the opinion that the 

remedy provided by the law is more clear in criminal proceeding for offence of giving 

evidence. Section 101 of the Syariah Criminal Offences (Sabah) 1995 clearly provides as 

follows: 

 

“Whoever gives false evidence or falsifies any statement either orally or in 

writing which relates to the Syariah Court Enactment 1992, the Administration of 

ISdlamic Law Enactment 1992 and any other written law relating to Hukum 

Syarak shall be guilty of an offence and shall, on conviction, be liable to a fine 

not exceeding one thousand ringgit or to imprisonment for a term not exceeding 

six months or to both”. 

 

The above section is very clear stating the offence for giving false evidence. In so far as 

the writer’s knowledge is concerned, there is no reported cases in respect of offence of 

                                                 
22

 [2001] 3 AMR 3148FC. 
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giving false evidence invoking this provision. It is the writer’s humble opinion that in 

future, should there any act of giving false evidence in the Syariah Court, this section 

should be invoked. The process and procedures to be applied in this case is similar to the 

other criminal offences as provided in the enactment. To make it clear, the writer humbly 

suggests that once the court realized or any party to a case realized that a witness has 

given false evidence in a case, the court through its registrar may lodge a report to the 

Religious Enforcement Officer on this matter.  

 

Alternatively, any party to the case before the court also may lodges a report on the act of 

giving false evidence by a witness to the Religious Enforcement Office for further 

investigation. The content of the notes of proceeding by the judge must be clear and any 

act allegedly for giving false evidence by the witness and reminder by the counsels or 

parties to the case on such act must also be recorded by the trial judge for future reference 

should a criminal case under section 101 is brought before Syariah Court against the 

witness. Any effort to bring the witness who give false evidence in criminal court can 

become a good and viable deterrence for the offender as well as for the public at large. 

Being regarded as a criminal for such witness, at least it is indirectly become a good 

manifestation of the ta’zir punishment provided by Islamic Law particularly in Malaysian 

context.  

  

c. Through criminal prosecution in Civil Court. 

 

The appearance and competency of non-Muslim witness in Syariah Court is clearly 

mentioned in section 83(2) of the Syariah Court Evidence Enactment (Sabah) 2004 which 

provides that  non-Muslim shall be competent to give bayyinah for a Muslim if his 

testimony is admissible according to Islamic Law.
23

 Meaning to say that it is the 

responsibility of a non-Muslim witness to give his cooperation and peforms his 

responsibility to give evidence in Syariah Court once the court orders him to do so. This 

                                                 
23

 See also the same provision in section 83(2) of the Syariah Court Evidence (Federal Territories) Act 

1997. As a comparison, although Sudanese Evidence Act, 1993 (unofficial translation) has separately 

defined bayyinah and syahadah, there is no provision pertaining to the competency of non-Muslim to 

testify in court.  
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is due to the fact that Syariah Court is a court which is established under the law and put 

under the same umbrella of Federal Constitution together with other courts like Civil 

Court, Native Court, Martial Court and Industrial Court.  

 

The latest case of an Ex-Parte Application for a declaration of the status of religion of the 

deceased Nyonya binti Tahir by the Majlis Agama Islam Negeri Sembilan and Others
24

 

shows that Syariah Court recognized the evidence of non-Muslim witnesses. In this case, 

some of the non-Muslim witnesses ie. the deceased’s son and daughter were called to 

testify in Syariah High Court in determining the issue of the status of the deceased’s 

religion at the time of her death. The court held that the evidence given by those non-

Muslim witnesses in this case is regarded as bayyinah based on section 83(2) of the 

Syariah Court Evidence Enactment (Negeri Sembilan) 2003 which provides that  non-

Muslim shall be competent to give bayyinah for a Muslim if his testimony is admissible 

according to Islamic Law. The court in this case decided that the the deceased’s status of 

religion at the time of her death was not a Muslim.  

 

 The only question is whether the Syariah Court has the jurisdiction to commence 

proceeding against against a non-Muslim for contempt of court for giving false evidence 

as in the case of Ahmad bin Shapiai v. Hani binti Itam dan Dua Yang Lain.  Based on the 

Ahmad bin Shapiai’s case, it can be understood that once a witness gives false evidence 

in any court of justice, such an act is tantamount to an act of contempt of court. It is 

settled law that a person must be given the opportunity to defend himself by showing 

causes why he should be committed to prison. To make a defence means that he is 

already become a party in a proceeding of a court. He is even entitled under the law to 

seek counsel to represent and defence him to purge the contempt as indicated by the 

Federal Court in the case of Zainur Zakaria. 

 

As previously mentioned above, an issue can be raised as to whether Syariah Court has 

jurisdiction to hear contempt of court proceeding involving a non-Muslim? The writer is 

of the opinion that in this particular circumstances, being a non-Muslim, he cannot be a 

                                                 
24

 Jurnal Hukum, JLD. XXI BHG.II, JH (1427H), Jun 2006, p.221. 
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party in any case or dispute in Syariah Court. In other word, Syariah Court has no 

jurisdiction to commence contempt of court proceeding against a non-Muslim. The 

Federal Constitution of Malaysia clearly provides that only Muslim can be a party in 

Syariah Court and probably it is the reason why Syariah Court jurisdictions are put under 

the List II (State Lists) of the Federal Constitution which confine to Islamic personal 

matters and certain Islamic Criminal matters which are not provided in the Federal List. 

Thus, any proceeding which put a non-Muslim as a party in Syariah Court will render the 

proceeding becomes unconstitutional. Furthermore, such law pertaining to the exclusion 

of non-Muslim as a party in Syariah Court is also provided in section 10 and 11 of the 

Syariah Court Enactment (Sabah) 2004.  

 

From the above argument, it is clear that a non-Muslim cannot become a party in Syariah 

Court proceeding. But, if such a contempt act by a non-Muslim witness occurs in Syariah 

Court during the course of giving evidence and at the same time the Syariah Court has no 

jurisdiction to commence contempt of court proceeding against the non-Muslim witness, 

can we say that a non-Muslim is immune from any legal action under Malaysian law? Is 

there any alternative court which is competent to hear such case? In this matter, it is the 

writer’s humble opinion that there is always legal remedy for such a case. The Civil 

Court is the competent court to try any action involving an offence committed by a non-

Muslim in the face of Syariah Court. Any party including parties in the case or members 

of public or even the registrar of Syariah Court may lodge a police report pertaining to 

the act committed by the non-Muslim witness in Syariah Court. The judge concerned 

should put on his record of such act committed by the non-Muslim witness in the notes of 

proceeding to facilitate the task of the Public Prosecuter in proving their case before the 

Civil Court in criminal prosecution against such witness.  

 

Such a record of the judge can be a good evidence for the prosecution against the non-

Muslim witness in a criminal case in Civil Court. In this particular case, such witness can 

be charged under section 191 which is read together with section 193 of the Penal Code.
25

 

Section 191 of the Penal Code states: 

                                                 
25

 ACT 574. 
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“Whoever, being legally bound by an oath, or by any express provision of law to 

state the truth, or being bound by the law to make a declaration upon any subject, 

makes any statement which is false, and which he either knows or believe to 

false, or does not believe to be true, is said to give false evidence”. 

 

Section 193 of the Penal Code states: 

 

“Whoever intentionally gives false evidence in any stages of judicial proceeding, 

or fabricates false evidence for the purpose of being used in any stage of 

proceeding, shall be punished with imprisonment for a term which may extend to 

seven years, and shall also be liable to fine; and whoever intentionally gives or 

fabricate false evidence in any other case, shall be punished with imprisonment 

for a term which may extend to three years, and shall also be laible to fine”. 

 

To relate the application of the above provision pertaining to giving false evidence by a 

non-Muslim witness in Syariah Court,  the writer would like to refer the word “public 

servant” as provided by the Penal Code. It is the humble opinion of the writer that the 

word ‘Public Servant’ in the Penal Code does not exclude any judge or officer from 

Syariah Court from the definition of Public Servant. For clear picture, the writer quote the 

relevant parts of the definition of ‘Public Servant’ in section 21 of the Penal Code as 

follows: 

 

“The word “public servant’ denotes a person failing under any of the descriptions 

hereinafter following: 

(c) every judge; 

(d) every officer of a Court whose duty is, as such officer, to investigate or 

report any matter of law or fact, or to make, authenticate, or keep any 

document, or to take charge or dispose of any property or to execute any 

judicial process, or to administer any oath, or to interprete, or to preserve 

order in the Court, and every person specially authorized by a Court to 

peform any of such duty”.. 
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The judge in this context is not confined to include judge of Civil Court but, its definition 

is wide as mentioned in section 19 of the Penal Code as follows: 

 

“The word “judge” denotes not only every person who is officially designated as 

a Judge, but also every person who is empowered by the law to give in any legal 

proceeding, civil or criminal, a definitive judgement, a judgement which, if not 

appealed against, would be definitive, or a judgement which if confirmed by 

some other authority, would be definitive, or who is one of a body of persons, 

which body of persons is empowered by law to give such a judgement”. 

 

From the above definition of ‘Judge’, it is clear that its definition is very wide and it is 

the humble opinion of the writer that the word ‘judge’ as mentioned in this section is also 

includes judges of other courts such as Syariah Court, Military Court, Industrial Court 

and Natives Court. This contention is further strengthened by the general definition of the 

word ‘Court’in section 20 of the Penal Code which states: 

 

“The word “Court” denotes a judge who is empowered by law to act judicially 

alone, or body of judges which is empowered by law to act judicially as a body, 

when such judge or body of judges is acting judicially”. 

  

By looking at the section 191 of the Penal Code, the word “legally bound by an oath” is 

used. The word “oath” in Penal Code is defined by section 51 as including a solemn 

affirmation substituted by law for an oath, and any declaration required or authorized by 

law to be made before a ‘public servant’, or to be used for the purpose of proof, whether 

in a court or not. It is again on the writer’s opinion that this section which include the 

word ‘public servant’ is inter-connected with the section 21 of the Penal Code which 

defines the word ‘public servant’. The word ‘judicial proceeding’ in section 193 has no 

definition in Penal Code. It is in the opinion of the writer that the word ‘judicial 

proceeding’ in this section also include any proceeding before any court which is 

established by the law. And, more importantly, those courts are including Syariah Court.  
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Based on the above definitions of the word “Public Servant”, “Judge”, “Court”,  “oath” 

and “judicial proceeding” provided in the Penal Code, it can be understood that the such 

definitions are not confined to persons under the umbrella of Civil Court but, in fact it 

covers all persons concerned under the Malaysian laws including those laws applicable to 

Syariah Court. As such, there are always ways to overcome the problems and difficulties 

faced by the Syariah Court in ensuring the smooth administration of justice especially 

when such a case involves non-Muslim participation in a case as a witness of any party in 

Syariah Court. It is also a suggestion of the writer that in case that there is ambiguity as to 

whether the words in the Penal Code such as “Public Servant”, “Judge”, “Court”, “oath” 

and “judicial proceeding” also include the Syariah Court, those defining sections should 

be amended by inclusing the Syariah Court under those definitions. Such amendments 

will surely clarify the definition of those words and could erase any ambiguity regarding 

the position of Syariah Court in respect of the applicability of those provisions provided 

by the Penal Code. So far as the writer’s knowledge is concerned, there is no case 

involving the application of those provisions in Penal Code involving non-Muslim 

witness in Syariah Court.  

 

As a short comparison to other countries like Pakistan and Sudan which are well known 

of implementing Syariah Law on Hudud offences, it is interesting to note here that the 

provisions of sections 191 and 193 of the Penal Code of Malaysia are in pari materia 

with the Pakistan Penal Code in terms of the section itself as well as the wordings.
26

 Both 

are exactly the same. In respect of giving false evidence in Sudan, section 104 of The 

Criminal Act, of Sudan 1991 provides that whoever gives false testimony shall be 

punished with imprisonment for a term not exceeding five years or with a fine or with 

both. It is further provided that if as a result of giving false, or fabricated false evidence, 

the judgment was executed on the person against whom such testimony was made, the 

offender shall be punished with the specific punishment for the offence of which the 

judgment was executed. 

 

                                                 
26

 1860: Act XLV. 
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In comparison with the position in Pakistan and Malaysia in this matter, it is provided 

under section 194 of both Penal Codes that if an innocent person be convicted and 

executed in consequence of such false evidence, the person who gives such false 

evidence shall be punished either with death or the punishment hereinafter described. 

Based on these provisions, the writer holds that these provisions pertaining are in line 

with the Islamic Law as mentioned earlier pertaining to the punishment for the witness 

intentionally give false evidence and has cause the loss of life of the innocent person or in 

the case where the sentence for such innocent person has been duly executed. 

Furthermore all Islamic jurists as mentioned earlier in this paper have agreed that the 

punishment for the witness who give false evidence is ta’zir. Being ta’zir punishment, it 

is the discretion of the state as well as the judge to impose any appropriate punishment 

for those offenders.  

 

 

CONCLUSION 

 

Based on the above discussion, it is clear that giving false evidence is considered as one 

of the major sins. There is no clear punishment mentioned in al-Quran pertaining to the 

giving false evidence. Thus, majority of jurists agreed that ta’zir is the appropriate 

punishment for the offender. In respect of the remedy for those witness who give false 

testimony in Syariah Court, the laws are available for remedy for it. As has been 

discussed in the middle of this paper, there are three ways that remedy can be sought or 

invoked in dealing with this offence i.e. through civil contempt of court proceeding, 

criminal proceeding and criminal proceeding under Penal Code in Civil Court involving 

non-Muslim witness in Syariah Court. Cases are also quoted to illustrate the application 

of those provisions relating to false evidence both from Syariah Court as well as Civil 

Court cases. It is also suggested that should there is any ambiguity in interpreting and in 

applying those related provisions in Penal Code pertaining to an offence committed in 

any proceeding in Syariah Court, amendment is the right solution for such problem to 

include in that the words like ‘public servant’, ‘judge’, ‘court’, ‘oath’ and ‘judicial 

proceeding’ are including Syariah Court. A comparison of provision pertaining to this 
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subject with other countries like Pakistan and Sudan shows that they are almost similar in 

terms of its offence as well as its punishment. It is the hope of the writer that the 

discussion in this paper will invite many writings on this subject since as far as giving 

false evidence is concerned, it is hardly to find out any book or literature on this subject.  

 

 

Wallau a’lam.  
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